
 

 

 

 

 

 

 

 

 

 

CONSENT JUDGMENT  

 

 THIS CONSENT JUDGMENT ("Consent Judgment") is made as of the ____ day of 

________________, 2019, by and between CASNOVIA TOWNSHIP (the "Township"), a 

Michigan general law township located in Muskegon County, Michigan, with its principal 

offices at 245 Canada Road, Casnovia, MI 49318 and AEP RENEWABLES 

DEVELOPMENT, LLC ("AEP" or "Applicant"), a limited liability corporation headquartered 

in Columbus, OH and which conducts business in the State of Michigan (each of AEP/Applicant 

and the Township may be referred to individually as a "Party" and collectively as the "Parties").   

 

INTRODUCTION 

 

 1. There is a dispute between the Parties with respect to the Township's April 23, 

2019 conditional approval of the special use permit for the Kenowa Ridge wind project, 

including, without limitation, with respect to the duration of the special use permit and whether it 

has expired or whether it remains in effect.  

 

2. AEP filed a claim of appeal and complaint against Casnovia Township in the 

Muskegon County Circuit Court, with the case title: AEP Renewables Development, LLC v 

Casnovia Township, Case No. 19-2901-AA (the "Litigation").  

 

 3. At its November 11, 2019, meeting, the Township authorized its counsel to 

execute this Consent Judgment on behalf of the Township. 

 

 4. The parties wish to resolve all of the issues raised in the Litigation by entering 

into this Consent Judgment.   

 

NOW, THEREFORE, for good and valuable consideration, the adequacy and sufficiency 

of which is acknowledged, the Parties agree as follows: 

 

CONSENT JUDGMENT TERMS 

 

 The Court, having reviewed and considered this Consent Judgment, and having 

determined that it represents a reasonable resolution of the pending disputes between the Parties; 

and the Court being otherwise advised in the premises. 
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 IT IS HEREBY ORDERED, as follows: 

 

GRANT OF SPECIAL USE PERMIT 

 

The Township shall grant a three-year special use permit for a Utility Grid Wind Energy 

System as depicted on the Applicant's site plan (the "Site Plan"), attached as Exhibit A, with an 

annual report to the Township Board required each year, subject to the following terms and 

conditions: 

 

A. All applicable requirements of the Casnovia Township Zoning Ordinance as it 

existed on April 23, 2019 (the "Township Zoning Ordinance") must be met in 

their entirety as well as all other applicable laws, ordinances, and rules of the 

federal, state, county, and township governments. Any subsequent development 

or change on the property shall comply with ordinances and regulations in effect 

at that time. 

 

B. The Applicant is allowed to have transmission lines located above ground in 2 

places, which shall be specifically delineated on the Applicant's individual site 

plan(s), as those two places are located in wetlands and/or other environmentally 

sensitive areas. 

 

C. A maximum of 24 wind turbines (each separate turbine a "WES") may be located 

in Casnovia Township.  The 24 wind turbines may be located on any of the 27 

potential locations described in the Site Plan. Applicant shall submit revised 

individual site plans to verify which of the permitted turbine locations will be 

developed with a WES prior to issuance of any zoning compliance permit and/or 

building permit for any WES, associated accessory structure or access road 

construction.  The 24 wind turbines will be subject to height restrictions, such that 

20 will not exceed a height of 621 feet, and four will not exceed a height of 591 

feet. 

 

D. The Applicant shall submit individual site plans for each WES and shall receive 

site plan approval for each WES location prior to the issuance of any zoning 

compliance and/or building permits for that WES, for any access road, for any 

utility line installation and/or for any equipment or structure installation 

associated with that turbine. Each site plan must provide calculations regarding 

setbacks (to property lines and to non-  participating dwelling units), shadow 

flicker and noise. If there are any changes to any site plan for the WES, including 

any changes in road locations, road access, the location of accessory structures 

and/or the location of any WES, a revised site plan shall be submitted and 

approved prior to construction. Any revised site plan must provide calculations 

regarding setbacks, shadow flicker, and noise. Additionally, a site plan must be 

submitted and approved for the proposed substation prior to the issuance of any 

zoning compliance permit and/or building permit to the substation and related 

equipment or facilities. 
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E. Provision of a FAA approved aircraft detection system, such as the Vestas system 

described by Applicant, which system shall be installed on all wind turbines 

(WES) in the Township, contingent on FAA approval of the same. The FAA 

approved aircraft detection system shall remain operable at all times. 

 

F. Provision for removal of all turbines (WES) after 15 months of non-operation, 

annual written reports to the Township Board on the status of the project and 

compliance with the approved individual site plan(s) and special use permit 

conditions. 

 

G. Provision of financial surety/performance guaranty in the amount of $100,000 to 

the Township to be held in escrow by the Township to cover the Township's costs 

of administration and related activities, including complaint resolution, and to 

insure compliance with conditions of the approved special use permit and 

individual site plans. The form of financial surety/performance guaranty is subject 

to review and approval of the Township attorney.  The Applicant shall provide 

written proof annually to the Township Clerk that the financial 

surety/performance guaranty is valid. 

 

H. The Applicant shall decommission the WES in accordance with the proposed 

decommissioning plan. Applicant shall post a financial security in the form of a 

decommissioning bond from a surety company that is listed as an acceptable 

surety on Federal Surety Bonds in circular 570 of the U.S. Department of 

Treasury, letter of credit from a financial institution licensed in the State of 

Michigan for the cost of decommissioning the Wind Energy Systems constructed 

in the project.  The decommissioning bond shall be in the amount of $4,000,000 

which amount shall be verified by a third party consultant of the Township's 

choice.  The decommissioning bond is subject to review and approval of the 

Township attorney. The Applicant shall provide written proof annually to the 

Township Clerk that the decommissioning bond is valid. The amount of the 

decommissioning bond will be reviewed every 3 years by the Township Board, at 

the Board's annual review of the special use permit, to determine its continued 

sufficiency. 

 

I. Applicant shall prepare a pre-construction sound modeling study of the final 

turbine layout and present the final study to the Township Board prior to turbine 

erection. The modeling study shall demonstrate that the Wind Farm will not 

exceed the sound level limits cited in Sec. 3.24(e)(1) of the Casnovia Township 

Zoning Ordinance, Ordinance #2009-02, effective 8/28/2009. The Applicant shall 

also prepare and submit a post-construction sound study protocol to the Board 

within 6 months of the installation of the final WES.  A post-construction sound 

study will be performed as described in the protocol, and results presented in the 

units of the sound level limits cited in Sec. 3.24(e)(1) of the Casnovia Township 

Zoning Ordinance, Ordinance #2009-02, effective 8/28/2009.  Study results will 

be filed with the Board upon completion. Noise shall be measured as described in 

the Township Zoning Ordinance; sound modeling shall reflect noise in the units 
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described the Township Zoning Ordinance. The Township has the right to hire a 

third party sound consultant to confirm the applicant's sound modeling and 

testing. 

 

J. The Applicant shall conduct post construction avian and wildlife studies one year 

post commissioning and 5 years post commissioning.  The first study will be 

initiated during the first year following commissioning of the final WES.  The 

second study will commence within the fifth year following commissioning of the 

final WES. The study shall comply with US Fish and Wildlife Service and DNR 

Requirements. The Applicant shall provide a copy of the avian and wildlife study 

results to the Township Board at the time of each study's completion. 

 

K. The Applicant will prepare and implement a Bird and Bat Conservation Strategy 

in collaboration with USFWS and DNR. Implementation of wildlife detection or 

deterrent technology will be determined based on the results of post-construction 

wildlife studies and consultation with the USFWS and DNR. 

 

L. The Applicant shall install and use a shadow flicker mitigation system, such as the 

Vestas Shadow Detection' System, on all wind turbines (WES) in the Township. 

Shadow flicker on non-participating dwelling units shall be restricted to zero (0) 

hours per year, a standard that may be achieved through using shadow flicker 

minimization technology designed to minimize to the industry standard at non-

participating dwelling units. Any remaining shadow flicker concerns identified at 

non-participating dwelling units will be addressed using measures cited in Sec. 

3.24(e)(2) of the Casnovia Township Zoning Ordinance, Ordinance #2009-02, 

effective 8/28/2009.. 

 

M. The Applicant shall provide training for the Casnovia Township Fire Department 

and all fire departments that provide mutual aid to Casnovia Township before 

beginning operations of the Utility Grid Wind Energy System and shall likewise 

provide regular training at least annually thereafter. The Applicant shall report 

annually to the Township Board as to the status of the training of the Township 

Fire Department, in addition to reporting annually to the Township Board of any 

incidents that required response by the Fire Department (or any Fire Departments 

responding via mutual aid) to the WES. 

 

N. The Applicant shall provide and install on all wind turbines (WES) in the 

Township a fire suppression system, such as Fire Trace, and insure such system is 

operable at all times. 

 

O. The Applicant shall provide a complete set of as-built drawings for electrical 

structures, collection lines and surface markings to the Township Clerk within 6 

months of completing work on the WES. 

 

P. The Applicant shall post a financial security in the form of a surety bond from a 

surety company that is listed as an acceptable surety on Federal Surety Bonds in 
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circular 570 of the U.S. Department of Treasury, parent guaranty, or letter of 

credit from, or an escrow account established in, a financial institution licensed in 

the State of Michigan for the cost of repairs of Muskegon County roads within the 

Township, in an amount of $1,250,000. The standards for road repair work shall 

be determined by a third party road inspector appointed by mutual agreement of 

the Township, Applicant and Muskegon County Road Commission. The financial 

security shall only be released (in whole or in part) when the Township Board, in 

consultation with the Muskegon County Road Commission and said third party 

inspector, determines that all required road work has been completed and 

approved by the road inspector in consultation with the Muskegon County Road 

Commission and/or MDOT.  

 

Q. The Applicant shall provide and execute a Road Use Agreement with the 

Township and shall file a copy of such Agreement with the Township Clerk 

before construction of any accessory road and/or road improvements. The Road 

Use Agreement is subject to review and approval of the Township attorney. The 

Applicant shall provide a written status report annually to the Township Board as 

to the ongoing scope of road work and shall also provide written notice to the 

Township Board when all required road work has been completed. The Township 

may require the renewal of the bond for road work to cover costs of road work to 

be completed in the future. 

 

R. The Applicant shall establish, manage and keep operational a complaint 

resolution procedure, which shall provide a method for residents and/or other 

Township entities to file a complaint about the ongoing operations of the Utility 

Grid Wind Energy System (WES) and receive a written response (including email 

response) within two business days. Copies of all complaints and responses 

thereto shall be filed with the Casnovia Township Clerk on a monthly basis. The 

Applicant shall make reasonable progress toward resolving valid complaints 

within 10 business days. 

 

S. The Applicant shall establish, manage and keep operational a maintenance 

program for the WES which requires initial maintenance and checking of the 

WES within 6 months of the installation and annual maintenance thereafter. The 

Applicant shall report annually to the Township Board as to the progress of the 

maintenance program. The Applicant shall submit an annual report to the 

Township Board regarding any maintenance issues/repairs to the WES. 

 

T. The Applicant shall install an ice detection system on each turbine, such as the 

system developed by Vestas, to monitor ice formation on each wind turbine 

(WES) and to facilitate immediate shutdown of any wind turbine if ice is detected 

on the turbine. All wind turbines shall remain shut down for all periods that ice is 

detected on the turbine. 

 

U. Except as specifically provided in this subparagraph U, no wind turbine may be 

closer to an existing dwelling unit on a non-participating parcel than 1,300 feet, 
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and no wind turbine may be located closer than 1,000 feet to a property line of 

non-participating property owners.   Notwithstanding the above, AEP has 

designated six turbine locations in its Site Plan, designated in the Site Plan as 

locations T8, T13, T21, T31, T34, T37, which are exempt from the requirements 

of this subparagraph U.  Wind turbines at those six designated locations may be 

located and placed as indicated on the Site Plan. 

 

V The Applicant shall stake all utility lines in the field, so as to provide notice to 

property owners as to the location of utilities, including installing a marker at 4 

feet below grade to identify the utility line location. 

 

W. The Applicant shall perform pre-construction ground water testing on all wells 

located within 1,300 feet of a proposed turbine location. The operation of the 

WES shall not cause an exceedance of safe drinking water standards in any 

groundwater well or groundwater source in the vicinity of the WES. Complaints 

regarding impact of the WES on groundwater sources shall be promptly 

forwarded to the Township Board as part of the complaint resolution process. The 

Township Board will consider proof of a negative impact arising from the 

installation and/or operation of the WES on a groundwater well or source in the 

vicinity of the WES as a violation of the conditions of the special use approval. 

 

X. The installation and/or operation of the WES shall not cause electromagnetic 

interference or negatively impact the operation of adjacent property owners' radio, 

television, internet or telephone operations. Complaints regarding any interference 

caused by the installation and/or operation of the WES on radio, television, 

internet or telephone operations shall be promptly forwarded to the Township 

Board as part of the complaint resolution process. The Township Board will 

consider proof of a negative impact arising from the installation and/or operation 

of the WES on these or related activities as a violation of the conditions of the 

special use approval. 

 

Y. The Applicant shall provide proof of a current insurance policy that will cover 

installation and operation of the WES.  The amount of this insurance policy shall 

be no less than $10,000,000. The insurance policy shall include Casnovia 

Township as a named insured party on the policy.   

 

Z. Casnovia Township and its representatives shall have the authority to inspect the 

WES (any of the wind turbines, the roads and/or accessory structures) upon 

reasonable notice of at least 72 hours to the Applicant. The Applicant may require 

that a representative of the Applicant accompany the Township and/or its 

representatives on any inspection and that reasonable safety standards be imposed 

in connection with any such inspection.  

 

AA.  The Applicant shall secure approval from the Muskegon County Drain 

Commissioner and shall provide a copy such approval(s) to the Casnovia 
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Township Zoning Administrator, prior to the issuance of any zoning compliance 

and/or building permits. 

 

BB. The special land use permit, including all conditions of approval, and the Site 

Plan, including any conditions of individual site plan approval, shall apply to and 

bind AEP and any successors, assigns, purchasers, transferees or subsequent 

owners. Any successor, assign, purchaser, transferee or subsequent owner, 

including AEP, shall state in writing that they will comply with all of the 

conditions of the special use permit and individual site plan(s) approval.  

Casnovia Township may enforce any violation of the provisions of this special 

use permit and/or individual site plan(s) against the Applicant, AEP or any 

successors, assigns, purchasers, transferees or subsequent owners as provided in 

the Township Zoning Ordinance or as otherwise provided by law. 

 

CC.  Any violation of these conditions is considered to be a nuisance per se and the 

Township may seek to enjoin such violation and/or otherwise enforce these 

conditions as provided by law. 

 

DD. Vestas will comply with the Vestas safety manual during construction and 

operation. 

 

EE. The office for AEP employees (and employees of any successor entity) shall be 

located in Casnovia Township.  

 

MISCELLANEOUS PROVISIONS 

 

1. Stipulation to Terms.  By approving this Consent Judgment, the Parties are 

agreeing with, and stipulating and consenting to, all the terms and provisions of this Consent 

Judgment. 

 

2. Authorization.  The Parties have the authority to and have duly authorized the 

terms and conditions of the settlement on which this Consent Judgment is based.  The Township 

shall take all necessary actions to cause the issuance of the Special Use Permit.   

 

3. Preconditions. All conditions precedent to giving effect to the terms and 

conditions of this Consent Judgment are in compliance with all procedural and substantive 

requirements of all applicable law.  

 

4. Acknowledgment of Validity. The terms and conditions of the resolution on 

which this Consent Judgment is based are within the scope of the Court’s jurisdiction and 

remedial powers and are valid and enforceable. 

 

5.  Runs with Land.  The terms and conditions of this Consent Judgment shall be 

appurtenant to the identified property which is the subject matter of the pending litigation, 

described on Exhibit A. These terms and conditions shall run with the Property as if they were 
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covenants running with the land. The terms and conditions of this Consent Judgment shall inure 

to the benefit of and be binding on the Parties and their respective heirs, successors and assigns. 

 

6. Mutual Injunction. AEP is hereby authorized to develop and use the subject 

property in accordance with the general and specific terms, conditions and limitations set forth 

herein. Further, AEP is hereby enjoined and restrained from developing or using the subject 

property in a manner inconsistent with the terms of this Consent Judgment, and may only 

develop the subject property in compliance with the Consent Judgment and other applicable laws 

and regulations not inconsistent with the terms of this Consent Judgment. The Township is 

hereby enjoined and restrained from interfering with or obstructing the use and development of 

the subject property in a manner consistent with this Consent Judgment, provided that all general 

and specific terms, conditions and limitations have been met and that applicable township, 

county and state permits and approvals have been duly acquired. 

 

7. Site Plan Procedures. In pursuing land division, individual site plan(s) and 

engineering approvals or permits, for the development of the property, AEP shall comply with 

the applicable permitting requirements of the Township except as may be modified in this 

Consent Judgment. AEP shall be required to submit a complete application for individual site 

plan approval and pay all applicable fees and applicable deposits for any use requested to be 

made of the property in conformance with this Consent Judgment. In acting upon such 

application, the Township shall act promptly and not unreasonably delay review and action on 

the application, and shall approve such application to the extent consistent with the terms of this 

Consent Judgment. 

 

8. Dismissal of Claims.  All claims which were made or which could have been 

made in the pending litigation, including without limitation any claim for damages, just 

compensation, costs, penalties, sanctions, or judgments, including attorney fees under 42 U.S.C. 

§ 1988, or otherwise, are dismissed with prejudice.  

 

9. Release and Discharge. AEP, including its successors and assigns, hereby 

releases and forever discharges the Township and all of its successors, subdivisions, units, 

bodies, representatives, officials, employees and agents, including, but not limited to, the 

Township Board, the Township Planning Commission, and all members of such boards and 

commissions, (hereinafter Township Defendants) from and against any and all liabilities and 

causes of action, accruing prior to the date of this Consent Judgment, which arise out of  the 

Township's April 23, 2019 conditional approval of the special use permit for the Kenowa Ridge 

wind project, including but not limited to, all claims that were asserted or could have been 

asserted in the Litigation.  For the sake of clarity, the Parties acknowledge and agree that the 

release and discharge of claims in this paragraph does not apply to the actions of the Township 

Board or the Township Planning Commission in carrying out the terms and conditions of this 

Consent Judgment.     

 

10. Cooperation.  The Parties will deal with one another in good faith and in a timely 

manner and neither will take any action, by themselves or in concert with others which will 

interfere with the carrying out of the terms of this Consent Judgment. The Parties agree to 
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execute any and all documents or agreements as are reasonable and necessary to carry out the 

terms of this Consent Judgment. 

 

11. Hold Harmless.  AEP, for itself, its successors and assigns, hereby agrees to 

indemnify and hold harmless the Township Defendants from and against any and all claims, 

litigation expenses, costs or attorney fees arising out of any third-party challenges to the Court’s 

consideration or approval of this Consent Judgment, including without limitation, challenges to 

the Township’s approval and compliance with this Consent Judgment, or challenges to AEP’s 

development and completion of the project in accordance with the terms of this  Consent 

Judgment.  The Township agrees to reasonably participate, in good faith, in a defense against 

such a challenge to this Consent Judgment, including, without limitation, by settling or resolving 

any such challenges or legal claims consistent with the terms, principles, and concepts outlined 

in this Consent Judgment. 

 

12. Amendment or Modification. The terms of this Consent Judgment may be 

amended or modified only by a written agreement of the Parties and further Order of this Court. 

 

13. Binding Effect.  This Consent Judgment shall be binding upon, and shall inure to 

the benefit of the Parties hereto and their successors and assigns. This Consent Judgment is 

declared to be in recordable form and the covenants contained herein are declared to be 

covenants running with the land.  

 

14. No Admission. This Consent Judgment shall not be construed as an admission of 

fact, law, or liability on the part of any of the Parties, as it is entered into solely for the purpose 

of resolving the pending litigation.  

 

15. No Contract or Quasi-Contract Claims Created.   The Parties acknowledge 

and agree that this Consent Judgment, including the terms outlined herein, do not provide a basis 

for any contract or quasi-contract claim, or any similar theory or claim for compensatory or  

monetary damages of any kind against the Township Defendants. This paragraph otherwise does 

not preclude either party from seeking declaratory or injunctive relief as referenced in paragraph 

6. 

 

16. No Third-Party Beneficiary Interests.  This Consent Judgment is not intended 

to create or support any third-party beneficiary claims. 

 

17. No Precedent. Given the unusual, particular and unique circumstances presented 

in the pending action, this Consent Judgment will not set a precedent with regard to any existing 

or future zoning application submitted to Casnovia Township. 

 

18. Additional Agreements and Permits. This Consent Judgment constitutes the 

complete agreement between the Parties for the development of the project. However, that 

nothing herein shall be construed or interpreted as waiving AEP’s obligation to apply for and 

obtain any and all other approvals and permits required by federal law, state or local law or the 

Zoning Ordinance, including without limitation the requisite permits and approvals referenced in 

this Consent Judgment. Moreover, except to the extent expressly provided herein, any use, 
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construction, operation and development of the Property and the structures thereon shall comply 

with and be maintained in accordance with all Township codes, regulations and the Zoning 

Ordinance. In addition, any use, construction, operation and development of the Property, and 

the structures thereon, shall comply with, and be maintained in accordance with, all federal, state 

and county statutes, codes, rules, regulations and requirements. In the event any such rule, 

regulation, requirement or provision shall conflict with this Consent Judgment, then the more 

stringent rule, regulation, requirement or provision shall apply, and the development and use of 

the Property shall comply with the most stringent requirement. 

 

19. Invalidation of Consent Judgment and Continuing Jurisdiction.  If this 

Consent Judgment is challenged by a third-party and invalidated or modified, the terms of this 

Consent Judgment will be of no further force or effect, and the rights of the Parties will be 

preserved to continue pursuing their respective claims and defenses raised in the Litigation.   

 

20. Final Judgment. This Consent Judgment shall be then final judgment in this 

case, and the Parties shall not seek appeal or any other relief from this final Consent Judgment. 

Under MCR 2.602, this Consent Judgment resolves the last pending claim and closes the case.  

The Court shall retain jurisdiction of this matter for the purpose of enforcing the terms of this 

Consent Judgment. 

 

IT IS SO ORDERED. 

________________________________________ 

     Honorable Timothy G. Hicks  

      Circuit Court Judge 

 

 

 

       Agreed as to Form and Substance: 

 

Date: April 30, 2020 

__________________________________ 

Brion B. Doyle (P67870) 

 

Date: April 30, 2020 

__________________________________ 

Craig R. Noland (P30717) 
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